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Defendants respectfully make this submission in accordance with the notice of proposed
settlement attached as Exhibit 1 to the Court’s April 27, 2010 Order for Notice and Hearing
[Docket No. 75], which notice calls for the filing of the report of the Independent Fiduciary
engaged to review the proposed settlement. A true and correct copy of the Independent
Fiduciary’s report is attached hereto as Exhibit 1. The report will also be made available on the
website of Gilardi & Co. LL.C, the settlement administrator, at

www.gilardi.com/BostonScientificERISA.

Dated: June 8§, 2010 Respectfully submitted,
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Report of the Independent Fiduciary for the
Proposed Settlement in Hochstadt v. Boston Scientific Corp.

Introduction

As you know, Fiduciary Counselors Inc. has been appointed as an independent fiduciary for
the Boston Scientific Corporation 401(k) Retirement Savings Plan (the "Plan™) in connection
with the proposed settlement (the fiSettlemento) of Hochstadt, et al. v. Boston Scientific
Corp., et al., No. 08-CV-12139-DPW, in the United States District Court for the District of
Massachusetts (the fiLitigationo).

Executive Summary of Conclusions

After a review of key pleadings, decisions and orders, selected other materials and
interviews with relevant parties, Fiduciary Counselors has determined that:

B There is a genuine controversy involving the Plan.

B The Settlement is reasonable in light of the Plands likelihood of full recovery, the
risks and costs of litigation, and the value of claims foregone.

B The terms and conditions of the transaction are no less favorable to the Plan than
comparable armds-length terms and conditions that would have been agreed to by
unrelated parties under similar circumstances.

B The transaction is not part of an agreement, arrangement or understanding designed
to benefit a party in interest.

B The transaction is not described in Prohibited Transaction Exemption 76-1.

B All terms of the Settlement are specifically described in the written settlement
agreement.

B The Plan is receiving no assets other than cash in the Settlement.

Based on these determinations about the Settlement, Fiduciary Counselors hereby approves
and authorizes the Settlement in accordance with Prohibited Transaction Exemption 2003-
39.

FIDUCIARY COUNSELORS INC.
700 12th Street NW A Suite 700 A Washington, DC 20005 A phone (202) 558-5130 A fax (202) 558-5140
www.fiduciarycounselors.com



Case 1:08-cv-12139-DPW Document 79 Filed 06/08/10 Page 7 of 22

Procedure

Fiduciary Counselors reviewed the Settlement, relevant Court opinions and orders, and other
documents listed in Exhibit A. In order to help assess the strengths and weaknesses of the
claims and defenses in the Litigation, as well as the process leading to the Settlement, the
members of the Fiduciary Counselors Litigation Committee conducted telephone interviews
with counsel for Defendants and Plaintiffsé counsel, as well as with Plaintiffso damages

expert.

Background

A

Overview

Plaintiffs brought this action to recover losses to the Plan allegedly caused by
Defendantst imprudent management of the Plands investment in the common stock
of Boston Scientific Corp. (iBoston Scientifico or the iCompanyo). Plaintiffs allege
that the Plands fiduciaries breached their duties by offering Boston Scientific stock as
an investment option for Plan participants despite having knowledge that the
Companybs value was artificially inflated. Plaintiffs allege that Boston Scientificds
value was artificially inflated, in part, because of a number of misleading and
inadequate public disclosures arising out of four events. The first event pertained to
a 1998 investigation conducted by the Department of Justice concerning defective
NIR stents. The second event involved a purported misrepresentation about the
seriousness of litigation with a Boston Scientific supplier, Medinol Ltd., which was
subsequently settled in 2005 for $750 million. The third event involved the
Defendantst alleged failure to adequately disclose the Companybs susceptibility to
massive liabilities associated with a 2004 recall of TAXUS stent systems, which may
have contained dangerous manufacturing defects that the Defendants allegedly knew
about or should have known about. Finally, the fourth event concerned a series of
warning letters from the United States Food and Drug Administration sent between
2005 and 2006 for FDA violations committed at several of the Companybs
manufacturing facilities. A parallel Securities Action was brought against Boston
Scientific alleging fraud and misleading statements with respect to the same four
events identified above.

The Plan

The Plan is a defined contribution plan that enables Plan Participants to make both
pre-tax and after-tax voluntary contributions. The Company also made matching
contributions equal to 200% of the employeebs contribution up to 2% of the
employeeds earnings, plus 50% of the next 4% of the employeeds earnings. During
the Class Period, the Plan offered approximately ten separate investment options,
including the Boston Scientific stock.

Page 2
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C. Procedural History of Case

Pleadings and Motions. The complaint in this action was filed on December 24,
2008 by Robert Hochstadt and Edward Hazelrig; however, this case is historically
related to several separate class actions brought in early 2006. These complaints
were consolidated on April 3, 2006 and a consolidated complaint was subsequently
filed (the AERISA | Case0) with Douglas Fletcher, Michael Lowe, Jeffrey Klunke,
and Robert Hochstadt appointed interim lead plaintiffs (RERISA I Plaintiffso).

Defendantsd motion to dismiss in the ERISA | Case was denied in significant part by
the Court on August 27, 2007. In March 2008, the ERISA 1 Plaintiffs moved to
certify a class. Plaintiffs Klunke and Hochstadt withdrew from the ERISA | Case
before the ruling on class certification was issued, although Hochstadt later filed a
motion to intervene and asked to be reappointed as a class representative. On
November 3, 2008, the motion for class certification and Hochstadtés motion to
intervene were denied. Additionally, the ERISA | Case was dismissed on the ground
that the remaining Plaintiffs, Fletcher and Lowe, lacked Article Il standing. A
notice of appeal was filed on December 2, 2008 by Fletcher, Lowe, and Hochstadt,
which is currently held in abeyance in the First Circuit, pending settlement
developments.

Plaintiffs Fletcher, Lowe, and Hazelrig originally sought to settle both the ERISA |
Case and the present Litigation jointly in September 2009. A motion for preliminary
review was submitted to the Court on December 1, 2009. Plaintiff Hochstadt filed a
motion in opposition to the original settlement, asserting that the amount of the
Settlement was inadequate, that sub-classes should be created to reflect the needs of
class members who were approaching retirement age, and that class members should
be able to opt-out of the settlement.

A hearing was held on January 13, at which time the Court asked the parties to file
supplemental briefs addressing the standing issue, the plan of allocation, and
publication of the independent fiduciaryds report.

On February 17, 2010, Plaintiff Hochstadt filed another objection, focusing on the
standing of Plaintiffs Fletcher and Lowe, who were found to lack Article 111 standing
in the ERISA | Case. On the same day, Plaintiff Hazelrig and the Defendants
submitted the current Settlement for review. Fletcher and Lowe are now excluded
from the Class and the plan of allocation was revised.

On April 21, 2010, the Court instructed Plaintiff Hazelrig to make a showing that he
had a compensable loss so that he could serve as class representative. Plaintiff
Hazelrig submitted an expert report opining that his estimated recovery would be
approximately $1,970. Plaintiff Hochstadt objected to the expert report, asserting
that it merely presented the ultimate conclusion without providing the underlying
factual information.

! Fletcher and Lowe have entered into a separate settlement agreement with the Defendants, which will resolve their
individual claims and result in the dismissal of the currently-pending appeal of ERISA I.
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Discovery. All of the discovery undertaken in the ERISA | Case was deemed
produced in the instant Litigation. Over three million pages of documents produced
by Defendants were reviewed. Additionally, several witnesses were deposed,
including the Plan Administrator and an outside consultant to the Plan.

Preliminary Review, Notice, Objections. The Court preliminarily reviewed the
Settlement, authorized publication of the revised class notice and set July 8, 2010 as
the date for Class members to file objections to the Settlement. A copy of this report
is to be made publicly available at least thirty days prior to the expiration of the
deadline for filing objections.

Only the Hochstadt objections have been filed to date; however, the Court was in
receipt of his objections at the time it issued its Memorandum and Order with respect
to Preliminary Review and its Order for Notice and Hearing. The Court specifically
addressed a number of the Hochstadt objections and stated that the amount of the
Settlement was reasonable given the risks inherent with continued litigation and that
the creation of sub-classes to provide proportionally more recovery to Class
Members nearing retirement would not treat all class members in an equitable
manner. The Court found that the expert report on Hazelrigds potential recovery was
sufficient as it related to Hazelrigds standing, but gave Hochstadt permission to
engage in limited discovery on the issue. No such discovery has been requested.

Plaintiffsd Allegations -- The Complaint

The Plaintiffs alleged that the Defendants breached their fiduciary duties owed to
them by:

B First Claim T Failing to adequately monitor and investigate the merits of
holding Company stock, failing to eliminate or reduce the amount of
Company stock in the Plan, and failing to adequately diversify the Plands
investments to minimize risk. (Complaint ££ 183 - 188.)

B Second Claim T Failing to convey complete and accurate information to class
members about Boston Scientific and the risks associated with an investment
in Company stock when Defendants knew or should have known that a
failure to provide such information would result in damages to the Class.
(Complaint ££ 189 - 194.)

B Third Claim 1 Failing to properly appoint, monitor, and inform monitored
fiduciaries. Plaintiffs allege that defendants: (1) failed to properly appoint
committee members who had the requisite knowledge and skill to administer
the plan, (2) failed to evaluate the performance of monitored fiduciaries, (3)
failed to ensure that monitored fiduciaries appreciated the true extent of
Boston Scientificos stent recall, Medinol liability, Department of Justice
investigation, and FDA violations, (4) failing to provide complete and
accurate information to the extent appointees lacked such information, and
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(5) failing to remove appointees whose performance was inadequate.
(Complaint A% 195 - 203.)

Fourth Claim T Failing to avoid conflicts of interests. Certain defendants
were allegedly heavily invested in Company stock so that elimination of the
Company stock investment option would have adversely affected their
private interests to the detriment of the Plan and its participantsd interests.
Plaintiffs allege that Defendants should have engaged an independent
fiduciary who could make independent judgments with respect to the Plands
investment in Company stock. (Complaint £ 204 - 211.)

Defendantsé Position

With respect to the TAXUS recall event, Defendants assert that the issue was
a technical manufacturing issue that engineers worked around the clock to
resolve, and that the Company acted promptly to recall at-risk inventory once
such inventory was identified. They contend that no one would have
discussed such technical manufacturing issues with the individuals on the
investment committee, so that prior knowledge by fiduciaries was not
plausible.

With respect to the civil settlement with the Department of Justice,
Defendants assert that it was well publicized. Nothing in the minutes from
the 401(k) committee reflects that members of the committee had knowledge
of the timing or the amount of the eventual settlement.

With respect to the Medinol, Inc. supplier issue, Defendants argue that it was
disclosed to the public. The Company made no prediction as to the outcome,
but said that it was a risk factor that could materially impact the stock price.
Again, Defendants claim that the investment committee did not have special
knowledge about the eventual $750 million settlement in September 2005.

With respect to the warning letters received by the FDA, Defendants assert
that the letters are not particularly uncommon and that the Companybs
regulatory affairs department would have had responsibility for dealing with
them. The investment committee would not have had advance knowledge
about these items.

With respect to class certification, Defendants have asserted that numerous
and substantial conflicts exist among class members as a result of some
potential class members buying but not selling Company stock, other class
members buying and selling Company stock, and still others only selling
Company stock during the proposed class period.

Page 5
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Settlement

A

Settlement Fund

The proposed Settlement provides for a settlement amount of $8.2 million, reduced
by attorney fees and expenses, the case contribution award, taxes, and other
administrative costs. In addition, Boston Scientific will cover up to the lesser of
$25,000 or one-half of the administrative costs.

Settlement Class and Class Period

The Court has certified the following class for settlement purposes under Fed. R.
Civ. P. 23(b)(1):

All Participants in the Plan for whose individual accounts the Plan held an
interest in Boston Scientific common stock at any time between May 7,
2004 and January 26, 2006, inclusive. Excluded from the Class are Douglas
Fletcher, Michael Lowe, Defendants, members of the Defendantso
Immediate Families, any officer, director or principal stockholder of Boston
Scientific under Section 16 of the Securities Exchange Act of 1934, any
entity in which a Defendant has a controlling interest, and their heirs,
Successors-In-Interest, or assigns (in their capacities as heirs, Successors-
In-Interest, or assigns).

The Release

The Settlement includes a broad release by Plaintiffs and members of the Class but
includes a carve-out for any claims, rights or causes of action under Section 10(b)
and 20(a) of the Exchange Act of 1934 and the rules and regulations promulgated
thereunder, including SEC Rule 10b-5, which are being asserted in the action entitled
In re Boston Scientific Corporation Securities Litigation, D. Mass. No. 1:05-cv-
11934 (DPW) (the AiSecurities Actiono).

Attorneysd Fees and Named Plaintiff Awards

The Settlement provides that Plaintiff counsels may request an award of attorneysd
fees not to exceed one-third (33 1/3%) of the Gross Settlement Fund, plus
reimbursement of their out-of-pocket expenses. Fiduciary Counselors will make its
determination whether to object to attorneyso fees and expenses after Plaintiff
counsel have filed their fee request with the Court, which is due no later than July
22, 2010.

The Settlement provides that Plaintiff counsels may request an award of up to
$10,000 to Edward Hazelrig, Jr., the Named Plaintiff in this action. This award is
within the range of similar awards in ERISA cases. Based on the settlements for
which we have data on named plaintiff awards, most named plaintiff awards in
ERISA cases are $10,000 or less.

Page 6
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The Plan of Allocation

Fiduciary Counselors reviewed the Plan of Allocation filed with the Amended Stipulation
and Agreement of Settlement filed on February 17, 2010, as well as supporting
documentation, the plan of allocation originally proposed, and related filings and hearing
transcripts. The key terms of the Plan of Allocation, including the sets of formulas for
calculating a Class Memberfs fiRecognized Claim,0 are set out in the Notice sent to Class
Members.

A.

The Original Proposed Plan of Allocation

The proposed Settlement provides for a settlement amount of $8.2 million. The
original proposed plan of allocation, filed with the original Stipulation and
Agreement of Settlement on December 1, 2009, provided that each Class Memberbs
share of the Net Settlement Fund would be based on the Class Memberds
approximate alleged net loss ("Net Loss™) for the entire Class Period, as follows:

Net Loss = A + B - C - D, where, for each Participant's account:

1. A =the dollar value, if any, of the balance in the Boston Scientific Stock Fund,
on the first day of the Class Period;

2. B =the dollar value, if any, of all of the purchases of interests in the Boston
Scientific Stock Fund during the Class Period as of the time of purchase(s);

3. C =the dollar value, if any, of all dispositions of interests in the Boston Scientific
Stock Fund during the Class Period as of the time of the sale(s); and

4. D =the dollar value, if any, of the Boston Scientific Stock Fund remaining on the
close of trading on the last day of the Class Period.

This formula is the traditional allowed loss formula in ERISA settlements involving
losses in employer stock funds. It is designed to measure all absolute dollar losses
arising from plan fiduciarieso alleged breaches, including failing to sell all employer
stock at the beginning of the class period as well as permitting new investments in
employer stock. It does not attempt to measure lost returns on possible alternative
investments, which would make the calculations more complex. With minor
phrasing variations, and with occasional modifications to deal with limited
availability of data, this formula has been used and approved in the overwhelming
majority of the cases of which we are aware.

At the January 13, 2010 hearing on the settlement and plan of allocation, however,
the Court expressed the concern that the original settlement and proposed plan of
allocation were inappropriate in light of the unique circumstances of the case,
specifically the dismissal of the original case on the ground that the named plaintiffs,
Douglas Fletcher and Michael Lowe, lacked constitutional standing because they
suffered no harm from the alleged conduct of the Defendants.

Page 7
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B. The Revised Plan of Allocation -- Overview

To address the Courtds concerns, a revised proposed plan of allocation (the fiPlan of
Allocation0) was submitted to the Court.? Like the original formula, the revised formula in
the Plan of Allocation is designed to measure losses arising from plan fiduciarieso alleged
breaches, including both failing to sell all employer stock at the beginning of the class
period and permitting new investments in employer stock. However, since the alleged
breaches focus on the concept that the fiduciaries should have acted based on their
recognition that Boston Scientific share prices were inflated because certain material
information had not been disclosed publicly, the formula focuses on the amount by which
the price of Boston Scientific stock declined in response to key disclosures regarding the
matters alleged in the Complaint, specifically regarding Boston Scientificds TAXUS stents
and the warning letters issued by the U.S. Food and Drug Administration. The formula is
designed to exclude losses from declines in the price of Boston Scientific stock unrelated to
those disclosures. Each Class Memberos fiRecognized Claimo depends on the price declines
caused by each significant disclosure, how many shares of Boston Scientific stock the Class
Member held or acquired prior to each significant disclosure, how many shares the Class
Member sold in each period before or between disclosures, and how many shares the
participant held until the end of the Class Period. Shares sold during the Class Period do not
have any Recognized Claim for the losses related to disclosures subsequent to the sales. In
addition, a Class Memberds Recognized Claim is limited to the amount of actual market loss
the Class Member incurred, calculated in a manner parallel to the standard allocation
formula that was the sole formula in the plan of allocation initially proposed. A Class
Member who had a market gain will have no Recognized Claim. A Class Memberds share of
the Net Settlement Fund is determined by dividing the Class Memberds Recognized Claim
by the total Recognized Claims for all Class Members.

Fiduciary Counselors has determined that this approach, including the specifics of the
manner in which it is implemented in the revised Plan of Allocation, are a reasonable
response to the Courtds concerns regarding the impact of the prior dismissal, and that the
Plan of Allocation is fair to Class Members.

C. Determination and Application of Price Declines Caused by Specific Disclosures

To determine which disclosures to count and how much of a price decline to attribute to
each of them, Candace L. Preston, CFA,* an expert for the Plaintiffs, examined the impact of
all the disclosures she and Class Counsel thought might have been significant during the
Class Period. Using standard statistical techniques, Ms. Preston determined the change in the
price of Boston Scientific stock after removing the effects of industry and broader market
changes in the period following the disclosure. According to the Proposed Plan of
Allocation, the change in price after removing market and industry effects is known as the

% The parties also revised the Settlement to exclude Douglas Fletcher and Michael Lowe explicitly. Fletcher and Lowe
have reached a separate settlement of their initial suit. Dismissal of their appeal pursuant to that settlement is a
condition for the Settlement of the current case to be effective.

% Ms. Preston, a Chartered Financial Analyst with an MBA from the University of Pennsylvania, Wharton School of
Finance, is a founding member of Financial Markets Analysis, LLC. Members of the Fiduciary Counselors Litigation
Committee conducted a telephone interview with Ms. Preston regarding her methodology and results.

Page 8



Case 1:08-cv-12139-DPW Document 79 Filed 06/08/10 Page 14 of 22
Page 9

firesidual decline.o”

If the decline in stock price after factoring out the effects of broader industry and market
factors was statistically significant, it was assumed to have resulted from the disclosure, and
the residual decline was used in the allocation formula. If the decline in stock price after
factoring out the effects of broader industry and market factors was not statistically
significant, the disclosure will not affect the allocation.

Ms. Preston found that the residual decline following six of the disclosures was statistically
significant, while the residual decline following five of the disclosures was not statistically
significant.® For purposes of the Plan of Allocation, Recognized Claims per share will be
based on the residual declines found to be statistically significant. The dates of those
disclosures, the related residual declines, and the total residual decline from all those
disclosures, are as follows:

July 16, 2004 $1.99
July 19, 2004: $1.16
July 20, 2004: $1.75

August 5, 2004: $1.45
August 23, 2005:  $1.11
January 26, 2006:  $0.55
Total: $8.01

hD OO o

Recognized Claims per share depend on when the shares were purchased and/or sold.
Recognized Claims for shares held as of the beginning of the Class Period on May 7, 2004
are calculated based in part on the closing price of Boston Scientific stock on May 6, 2004
(the last trading day before the start of the Class Period) of $39.50 per share as their opening
value. Only shares purchased before the July 16, 2004 announcement (including shares held
at the beginning of the Class Period), and held after the close of trading on January 26, 2006,
will have the maximum of $8.01 of Recognized Claims per share. If shares were both
purchased and sold before a corrective disclosure, they result in no Recognized Claim in
connection with that disclosure. For administrative convenience, when an allegedly
corrective disclosure was made during the trading day, purchases at prices above the mid-
point of the drop from the prior close to the announcement day's close are assumed to have
been made prior to the corrective disclosure.

D. Recognized Claim Calculation Formulas

Following these principles, the Plan of Allocation sets out a detailed series of formulas for
calculating a Class Membergs Recognized Claim. Different sets of formulas apply to shares
held at the beginning of the Class Period and shares purchased during each of the six periods
after the beginning of the Class Period and before one of the six corrective disclosures, for a
total of seven sets of formulas covering:

4 The Proposed Plan of Allocation initially refers to the firesidual returno but later refers to the firesidual declined with
the same meaning. We believe firesidual declineo is clearer and therefore have used that terminology.
® See pages 3-5 of the Proposed Plan of Allocation for a discussion of each of the 11 disclosures analyzed.
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=

shares held as of the beginning of the Class Period;

2. shares purchased from May 7, 2004 through before the July 16, 2004

announcement;

shares purchased on July 16, 2004 after the announcement;

shares purchased on July 19, 2004;

shares purchased from July 20, 2004 through before the disclosure on August 5,

2004;

6. shares purchased after the disclosure on August 5, 2004 through the close of
trading on August 22, 2005; and

7. shares purchased from August 23, 2005 until the close of the market on January

26, 2006.

ok w

Each set has formulas covering shares sold in the period of purchase, shares sold in
subsequent periods, and shares retained as of the close of trading on January 26, 2006. For
shares sold in the period of purchase, or opening balance shares sold during the first period,
the Recognized Claim is zero.

The first set of formulas, for shares held as of the beginning of the Class Period, illustrates
the manner in which the formulas operate. It provides that a Class Memberds Recognized
Claim is as follows for shares held as of the beginning of the Class Period
and:
A. sold before the July 16, 2004 announcement are $0.00 (zero);
B. sold on July 16, 2004, after the announcement, are the lesser of:
i.) $39.50 per share minus the sale price; or
ii.) $1.99 per share;
C. sold on July 19, 2004 are the lesser of:
i.) $39.50 per share minus the sale price; or
ii.) $3.15 per share ($1.99 plus $1.16);
D. sold from July 20, 2004 through before the disclosure made on August
5, 2004 are the lesser of:
i.) $39.50 per share minus the sale price; or
ii.) $4.90 per share ($1.99 plus $1.16 plus $1.75);
E. sold from after the disclosure made on August 5, 2004 through August
22, 2005 are the lesser of:
i.) $39.50 per share minus the sale price; or
ii.) $6.35 per share ($1.99 plus $1.16 plus $1.75 plus $1.45);
F. sold from August 23, 2005 through the close of trading on January 26,
2006 are the lesser of:
i.) $39.50 per share minus the sale price; or
ii.) $7.46 per share ($1.99 plus $1.16 plus $1.75 plus $1.45 plus $1.11); or
G. retained as of the close of trading on January 26, 2006 are $8.01 per
share ($1.99 plus $1.16 plus $1.75 plus $1.45 plus $1.11 plus $0.55).

In each case the maximum Recognized Claim depends on the number of corrective
disclosures before the stock was sold and the residual decline associated with each
disclosure. Thus, if the shares were sold before the first corrective disclosure, the
Recognized Claim is zero. If the shares were sold on July 16, 2004 after the announcement,
the maximum Recognized Claim is $1.99 per share, the residual decline caused by the July

Page 10



Case 1:08-cv-12139-DPW Document 79 Filed 06/08/10 Page 16 of 22
Page 11

16, 2004 disclosure. For shares sold after any particular disclosure, the maximum
Recognized Claim is the sum of the residual declines for that disclosure and all previous
disclosures. For shares retained as of the close of trading on January 26, 2006, the
Recognized Claim is $8.01 per share, the sum of the residual declines associated with all
disclosures. The Recognized Claim for the shares also is limited to $39.50 per share minus
the sale price. (There was no need to state this limit explicitly for shares retained as of the
close of trading on January 26, 2006, since the difference between $39.50 and $21.87 per
share, the price at the close of trading on January 26, 2006, is greater than $8.01 per share.)

The formulas for shares purchased during the first period, from May 7, 2004 through before
the July 16, 2004 announcement, are identical to those for shares held at the beginning of the
Class Period, except the limit is based on the purchase price minus the sale price, and for
shares retained as of the close of trading on January 26, 2006, the limit is based on the
purchase price minus $21.87 per share, the price at the close of trading on January 26, 2006.
The formulas for shares purchased during later periods are identical to those for shares
purchased during the first period, except the Recognized Claim does not include residual
declines caused by disclosures before the shares were purchased.

In applying the formulas, we understand that shares that are sold will be matched first
against opening balance shares, then on a first-in-first-out (iFIFO0) basis against shares
purchased during the Class Period.® FIFO is the most common method used in both ERISA
and securities class action settlements.

E. Net Market Loss Limit on Recognized Claims

A Class Memberis Recognized Claim is limited to the Class Memberés overall market loss
("Net Market Loss") for the entire Class Period, as follows: Net Market Loss=A +B - C -
D, where, for each Class Memberds account:
A = the dollar value of the Boston Scientific shares held in the Boston Scientific
Stock Fund, if any, held for the Class Member on the first day of the Class Period
(valued at $39.50 per share);
B = the dollar value, if any, of all of the purchases of interests in the Boston
Scientific Stock Fund during the Class Period as of the time of purchase(s);
C =the dollar value, if any, of all dispositions of interests in the Boston Scientific
Stock Fund during the Class Period as of the time of the sale(s); and
D = the dollar value of the Boston Scientific shares held in the Boston Scientific
Stock Fund, if any, held for the Class Member on the close of trading on the last
day of the Class Period (valued at $21.87 per share).

F. Inclusion of Shares Held at the Beginning of the Class Period

As discussed above, shares held at the beginning of the Class Period will result in a
Recognized Claim if they were held through the first corrective disclosure on July 16, 2004,
provided that the Class Memberds total Recognized Claim may not exceed the Class
Memberds fiNet Market Loss.0 Thus, a Class Member may have a Recognized Claim even if

6 The Plan of Allocation does not address this issue, but Class Counsel have indicated that FIFO will be included in the
instructions to the claims administrator.
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the Class Member purchased no shares during the Class Period, including situations where
the Class Members sold shares during the Class Period, as long as the Class Member had a
Net Market Loss and did not sell all the shares before the first corrective disclosure on July
16, 2004. Plaintiffs provided the following rationale for including opening balance shares in
the calculation of Recognized Claim:

Class members who held shares at the beginning of the class period and
continued to hold through at least one curative disclosure may have
Recognized Claims (provided they did not have a net market gain).
Recovery for this group of stockholders is appropriate because of the
nature of Plaintiffs breach of fiduciary duty claim under ERISA. Under
29 U.S.C. A 1132, it is not just an actionable harm by defendants [not] to
prevent the buying of BSX stock at an alleged inflated price during the
class period but also harm from defendantsé failure to liquidate the stock
fund (or at least convert the fund to a cash position) to prevent losses.
See Bunch v. W.R. Grace, 2009 WL 211054, at *2 (1% Cir. Jan. 29,
2009). This fiduciary fiharmo is compensable in theory to all holders of
BSX stock in the retirement plan T not just those who bought and sold
during the class period. Thus, unlike a securities action where only
purchases made on inflated stock prices are measured, here plan
stockholders are damaged by the fiduciaries failure to take action to
prevent the decline of value of stockholding held in the plan but never
traded from the outset or purchased during the Class Period.’

Fiduciary Counselors has determined that the plan of allocation is consistent with the
fiduciary breaches alleged in the complaint, and that the approach adopted in the Plan of
Allocation is reasonable and fair to Class Members.

G. De Minimis Rule

If a Class Memberbds initial allocation is less than or equal to $10 (the iDe Minimis
Amounto), the Class Memberbs allocation will be zero. All initial allocations less than the
De Minimis Amount will be reallocated among other Class Members in proportion to their
Recognized Claims. This provision is reasonable.

PTE 2003-39 Determination

As required by PTE 2003-39, Fiduciary Counselors has determined that:

B There is a genuine controversy involving the Plan. The complaint appears to
assert a set of nonfrivolous and well-researched claims against the Defendants and
the Defendants in the case mounted a vigorous defense. Thus, there is a genuine
controversy involving the Plan within the meaning of the DOL Class Exemption,
which the Settlement will resolve. In addition, under the exemption, a genuine

’ Plaintiff Edward Hazelrigbs Supplemental Statement in Support of Preliminary Settlement Review, Feb. 17, 2010, at
p. 4.

Page 12
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controversy will be presumed because the Litigation was preliminarily certified as a
class action when the Court preliminarily reviewed the Settlement.

The Settlement is reasonable in light of the Plangs likelihood of full recovery, the
risks and costs of litigation, and the value of claims foregone. Very few cases
involving publicly-traded employer stock in defined contribution plans have gone to
trial. Even those actions that have proceeded beyond the motion to dismiss stage to a
decision on the merits, while relatively few in number, have resulted in rulings for
the defendants.® Moreover, the decision in DiFelice v. US Airways, Inc.,’ the first
similar case to go to trial, underscores the significant risk of loss Plaintiffs faced had
the case proceeded to trial. In the US Airways case, the United States District Court
for the Eastern District for Virginia, following a bench trial, entered judgment for the
defendants, finding no breach of fiduciary duty in connection with the plands
continued offering of the employer stock fund as a plan investment option, even
though the significant financial difficulties faced by US Airways ultimately led to its
bankruptcy. The Fourth Circuit affirmed.*

Plaintiffso case relied heavily on allegations that were substantially similar to those
made in the Securities Action, which was decided in favor of the Defendants."* The
Company was never in danger of bankruptcy, and the factors discussed above
regarding Defendantso position all were less favorable to Plaintiffs than the facts in
DiFelice. Thus, Plaintiffs would have faced very substantial risks in establishing
liability.

Plaintiffs also would have faced very substantial risks in establishing damages,
particularly if the First Circuit upheld the decision in the ERISA | Case. Although
Plaintiffs originally estimated damages to be approximately $160 million, Plaintiffs
subsequently estimated that the dismissal of the ERISA | Case brought the maximum
damages number closer to $30 million. The Settlement of $8.2 million is roughly
27% of the revised maximum damages figure.

Although the ERISA | Case was dismissed, the outcome of the appeal remains
uncertain. This Litigation is clearly complex and if pursued through trial, it would
likely continue for many years at a significant cost to all parties. Avoiding these
costs and delay favors settlement.

See, e.g., DiFelice v. US Airways, Inc., 436 F. Supp. 2d 756 (E.D. Va. 2006) affod 497 F.3d 410 (4™ Cir. 2007);
Nelson v. IPALCO Enters., Inc., 480 F. Supp. 2d 1061 (S.D. Ind. 2007) afféd Nelson v. Hodowal, No. 07-1895 (7"
Cir. Jan. 2, 2008); Landgraff v. Columbia/HCA Healthcare Corp., No. 98-CV-0090, 2000 U.S. Dist. LEXIS 21831
(M.D. Tenn. May 24, 2000), aff'd 2002 U.S. App. LEXIS 2334 (6th Cir. Tenn. Feb. 7, 2002); But see Brieger v.
Tellabs, 629 F. Supp. 2d 848, 865-866 (N.D. Ill. 2009) (although the court dismissed plaintiffos disclosure and
misrepresentation claims after trial, the court rejected defendantsé argument that the investment committee was
unable to disclose certain information out of fear of violating securities laws, because accepting that argument would
have permitted violation of ERISA under guise of complying with another statute when other options might exist).

® DiFelice v. US Airways, Inc., 436 F. Supp. 2d 756 (E.D. Va. 2006).

19 biFelice v. US Airways, Inc., 497 F.3d 410 (4™ Cir. 2007).

1 The Securities Action was originally dismissed in June 2007. However, the First Circuit reversed dismissal with
respect to the TAXUS stent claims. On remand, Defendants were granted summary judgment with respect to the
remaining TAXUS stent claims on April 27, 2010.
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In sum, Plaintiffs faced significant litigation risks in establishing liability and in
establishing damages, and Plaintiffso counsel obtained a favorable agreement from
Defendants in light of these risks.

The Plan of Allocation is reasonable and the requested award to the Named Plaintiff
is within the range for similar awards in ERISA cases. Fiduciary Counselors will
make its determination on the reasonableness of attorneyso fees and expenses after
the request for fees and expenses has been filed with the Court.

B The terms and conditions of the transaction are no less favorable to the Plan
than comparable arms-length terms and conditions that would have been
agreed to by unrelated parties under similar circumstances. As indicated in the
finding above, Fiduciary Counselors determined that Plaintiffsd counsel obtained a
favorable agreement from Defendants in light of the challenges in proving the
underlying claims.

B The transaction is not part of an agreement, arrangement or understanding
designed to benefit a party in interest. Fiduciary Counselors found no indication
the Settlement is part of any broader agreement between the Defendants and the
Plan.

B The transaction is not described in Prohibited Transaction Exemption 76-1.
The Settlement did not relate to delinquent employer contributions to multiple
employer plans and multiple employer collectively bargained plans, the subject of
PTE 76-1.

B All terms of the Settlement are specifically described in the written settlement
agreement. The parties have filed a stipulation and agreement of settlement that
contains the specific terms of the Settlement.

B The Plan is receiving no assets other than cash in the Settlement. Therefore,
conditions in PTE 2003-39 relating to non-cash consideration and extensions of
credit do not apply.

B Acknowledgement of fiduciary status. Fiduciary Counselors has acknowledged in
its engagement that it is a fiduciary with respect to the settlement of the Litigation on
behalf of the Plan.

B Recordkeeping. Fiduciary Counselors will keep records related to this decision and
make them available for inspection by Plan participants and beneficiaries as required
by PTE 2003-39.

B Fiduciary Counselorsis independence. Fiduciary Counselors has no relationship
to, or interest in, any of the parties involved in the Litigation, other than the Plan,
that might affect the exercise of our best judgment as a fiduciary.
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Based on these determinations about the Settlement, Fiduciary Counselors hereby approves and
authorizes the Settlement in accordance with Prohibited Transaction Exemption 2003-39.

Sincerely,

%fé%w;z

Nell Hennessy
President & CEO
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DOCUMENTS REVIEWED

Class Action Complaint for Violations of ERISA
Plaintiffso Motion for Class Certification
Plaintiffso Memorandum of Law in Support of Motion for Class Certification

Declaration of Nancy Freeman Gans in Support of Plaintiffso Motion for Class
Certification

M N e

Defendantst Opposition to Plaintiffso Motion for Class Certification

6. Affidavit of Kirsten Nelson Cunha in Support of Defendantsé Opposition to
Plaintiffso Motion for Class Certification

7. Affidavit of David J. Ross
Deposition Transcript of Douglas Fletcher and Exhibits

. Deposition Transcript of Edward Hazelrig, Jr. and Exhibits
10. Deposition Transcript of Robert C. Hochstadt and Exhibits
11. Deposition Transcript of Amy Kormanski and Exhibits
12. Deposition Transcript of Michael Lowe and Exhibits
13. Deposition Transcript of Donald Silk and Exhibits
14. Stipulation and Agreement of Settlement
15. Original [Proposed] Plan of Allocation

16. Plaintiffsé Memorandum of Law in Support of Motion for Order Preliminarily
Approving Settlement

17. Robert Hochstadt, Putative Class Representativeds Memorandum of Law in
Opposition to the Motion for an Order Preliminarily Approving the Proposed
Settlement

18. Motion Hearing Transcript, January 13, 2010
19. Amended Stipulation and Agreement of Settlement

20. Notice of Proposed Settlement, Motion for Attorneyso Fees, Reimbursement of
Expenses and Named Plaintiffos Case Contribution Award, and Scheduling of
Final Fairness Hearing

21. Plaintiff Edward Hazelrigos Supplemental Statement in Support of Preliminary
Settlement Review

22. Defendantst Submission Re Preliminary Settlement Approval
23. Memorandum Submitted by Robert Hochstadt in Response to Order for [sic]
24. Settlement Conference Transcript, April 21, 2010

25. Declaration of Candace L. Preston, CFA Concerning Plaintiff Hazelrigds
Recognized Loss and Recovery
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26. Defendantsd Further Submission Re Preliminary Review of Proposed Class
Settlement

27. Robert Hochstadtis Opposition to Declaration of Candace L. Preston, CFA
Concerning Plaintiff Hazelrigés Recognized Loss and Recovery

28. District Court Order for Notice and Hearing, April 27, 2010

29. District Court Memorandum and Order, April 27, 2010

30. ERISA | Case Documents:
a. District Court Memorandum and Order dated August 27, 2007
b. District Court Memorandum and Order dated November 3, 2008

c. Brief for Plaintiffs-Appellants, United States Court of Appeals for the
First Circuit

d. Brief for Defendants-Appellees, United States Court of Appeals for the
First Circuit

e. Reply Brief for Plaintiffs-Appellants, United States Court of Appeals for
the First Circuit

31. In Re Boston Scientific Corporation Securities Litigation Documents:
a. Second Consolidated Amended Complaint
b. District Court Order Allowing Defendantsé Motion to Dismiss
c. First Circuités Reversal and Remand
d. District Courtés Grant of Class Certification on Remand
e. Order Granting Defendantsé Motion for Summary Judgment

32. Boston Scientific Corporation 401(k) Retirement Savings Plan, First, Second,
Third, Fourth, Fifth, and Sixth Amendments, and Summary Plan Description

33. Selected Boston Scientific Corporation 401(k) Retirement Savings Plan
Administrative and Investment Committee Meeting Minutes
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