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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

v.

)
)
)

)

)

)

)
)
)
)

Civil Action No.
08-CV-12139-DPW

HOCHSTADT, et aI.

BOSTON SCIENTIFIC CORPORATION, et al.

ORDER FOR NOTICE AND HEARING

This action involves clais for alleged violations of the Employee Retirement Income Securty

Act of 1974, as amended, 29 U.S.c. § 1001 et seq. ("ERISA"), with respect to the Boston

Scientific Corpration 401 (k) Retirement Savings Plan (the "Plan").

Presented to the Cour is a proposed Settlement of the Instant Action as against all

Defendants. i The terms of the Settlement are set out in the Amended Stipulation executed by

Plaintiffs' Co-Lead Counsel and Defendants' CounseL.

The Cour has considered the proposed Settlement to determine, among other things,

whether to certify a class for settlement purses and whether the Settlement is suffcient to

warnt the issuance of notice to the Proposed Class Members once certified. The Cour having

read and considered the Amended Stipulation and the accompanying documents, and the Paries

to the Amended Stipulation having consented to the entry of this Order, for the reasons set fort

in the Memorandum and Order issued in ths matter this day, it is hereby ORDERED,

ADJUDGED, AND DECREED as follows:

i Capitalized terms not otheiwise defined in this Order shall have the meaning asenbed to them in the Paries'

Amended Stipulation and Agreement of Settlement dated February 17, 2010 (the "Amended Stipulation").
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1. The Cour has jurisdiction over the subject matter of the Instant Action, all

members of the Proposed Class, and all Defendants pursuant to 29 U.S.C. § 1132(e).

2. The Cour preliminaly finds that the requirements of the United States

Constitution, the Federal Rules of Civil Procedure, the Local Rules of the United States Distrct

Court for the Distrct of Massachusetts, and any other applicable laws have been met as to the

"Class" defined below, in that:

(a) The Class is cohesive and well defined;

(b) The members of the Class are ascertainable from records kept with respect

to the Plan, and the members of the Class are so nwnerous that their joinder before the Cour

would be impracticable;

(c) Basd on allegations in the Complaint in the Instant Action, there ar one

or more questions offact and lor law common to the Class;

(d) Basd on allegations in the Complaint in the Instant Action, the claims of

the Named Plaintiff are tyical of the claims of the Class;

(e) The Named Plaintiff 
wil fairly and adequately protect the interests of the

Class in that: i) the interests of the Named Plaintiff and the nature of his claims ar consistent

with those of the members of the Class; ii) there appear to be no conflicts between or among the

Named Plaintiff and the Class; and iii) the Named Plaintiff and the members of the Class are

represented by quaified, reputable counsel who are experienced in preparng and prosecuting

large, complicated ERISA class actions; and
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(f) The prosecution of separate actions by individual members of the Class

would create a risk of: i) inconsistent or varying adjudications as to individual Class members

that would establish incompatible stadards of conduct for the pares opposing the claims

asserted in the Instant Action; or ii) adjudications as to individual Class members that would, as

a practical matter, be dispositive of the interests of the other Class members not parties to the

adjudications, or substantially impair or impede the abilty of those Persons to protect their

interests.

3. Based on the findings set out in paragraph 2 above, the Cour preliminaily

certifies the following class (the "Class") for settlement puroses under Fed. R. Civ. P. 23(b)(1):

All Parcipants in the Plan for whose individual accounts the Plan

held an interest in Boston Scientific common stock at any time
durng the Class Period. Excluded from the Class are Douglas
Fletcher, Michael Lowe, Defendats, member of the Defendats'
Imediate Families, any offcer, director or pricipal stockholder
of Boston Scientific under Section 16 ofthe Securities Exchange
Act of 1934, any entity in which a Defendant has a controlling
interest, and their heirs, Successors-In-Interest, or assigns (in their
capacities as heirs, Successors-In-Interest, or assign).

4. Based on the findings set out in paragraph 2(e) above, the Cour finds tht the

Named Plaintiff Edward Hazelrig, Jr. is an adequate class representative of the Class and,

therefore, the Cour preliminarily appoints Edward Hazelrg, Jr. as class representative for the

Class.

5. L1nder Fed. R. Civ. P. 23(g), the Cour has considered: i) the work class counsel

has done in identifying or investigating potential claims in this action; ii) class counsel's

experience in handling class actions, other complex litigation, and claims of the tye asserted in

this action; iii) class counel's knowledge of the applicable law and, in particular, its knowledge
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of ERISA as it applies to claims of the tye asserted in this action; and iv) the resources class

counsel has committed to representing the class. Based on these factors, the Cour finds that

class counsel has and will continue to fairly and adequately represent the interests of the Class.

Accordingly, the Cour hereby appoints Milberg LLP and Harwood Feffer LLP as joint lead

counsel for the Class ("Plaintiffs' Co-Lead Counsel").

6. The Court having preliminarly determined that the Instant Action may proceed as

a non-opt-out class action under Fed. R. Civ. P. 23(a) and 23(b)(1), Class members shall be

bound by any judgment concernng the Settlement, subject to the Cour's final detennination as

to whether the Settlement may proceed.

7. The Cour finds that the proposed Settlement appeas to be withn the range of

reasonableness and accordingly should be submitted to the Class as: i) fair, reasonable, and

adequate; ii) the product of serious, informed, ar's lengt, and non-collusive negotiations; iii)

having no obvious deficiencies; iv) not improperly granting preferential treatment to Class

representatives or segments of the Class; v) falling within the range of possible approval; and vi)

warranting notice to Class members of a formal faiess hearing, at which evidence may be

presented in support of and in opposition to the proposed Settlement.

8. A hearing (the "Fairess Hearing") pursuat to Rule 23(e) of the Federal Rules of

Civil Procedure is hereby scheduled to be held before the Court on August 5,2010, at 2:30 p.m.

in Courtoom 1 of the John Joseph Moaklèy United States Courhouse in Boston, MA for the

following purposes:
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(a) to make a final determination as to whether the Instant Action satisfies the

applicable prerequisites for class action treatment under Rules 23(a) and (b) of the Federal Rules

of Civil Procedur;

(b) to determine whether the proposed Settlement is fair, reasonable, and

adequate, and should be approved by the Cour;

(e) to determine whether an Order of 
Final Judgment, substatially in the

form of Exhibit C to the Amended Stipulation, should be entered, which would, among other

things, dismiss the Instant Action with prejudice, and to determine whether the release by the

Class of the Settled Claims, as set fort in the Amended Stipulation, should be provided to the

Released Paries;

(d) to determine whether the proposed Plan of Allocation for the proceeds of

the Settlement is fair and reasonable, and should be approved by the Cour;

(e) to consider Plaintiffs' Co-Lead Counsel's application for an award of

attorneys' fees and reimbursement of expenses;

(t) to consider the application for a case contribution award for the Named

Plaintiff; and

(g) to rue upon such other matters as the Settlement contemplates and as the

Cour may deem just and proper.

9. The Fairness Hearng may be adjourned by the Court without notice to the

Proposed Class other than by an anouncement of the adjournent at the scheduled time of the
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Fairness Hearng or at the scheduled time of any adjourent of the Fairness Hearing. The

Court may consider modifications of the Settlement (with the consent of the Named Plaintiff and

the Defendants) without fuher notice to the Proposed Class.

10. The Court reserves the right to approve the Settlement with or without

modification and with or without furter notice of any kind. The Cour fuher reserves the right

to enter its Judgment approving the Amended Stipulation and dismissing the Instant Action with

prejudice regardless of whether it has approved the Plan of Allocation or awarded attorneys' fees

and expenses or a Named Plaintiff case contribution award.

11. The Cour approves the form, substance and requirements of the Notice of

Proposed Settlement With Defendants, Motion for Attorneys' Fees and Reimburement of

Expenses and Fairness Hearg (the "Notice"), attached as Exhibit 1.

12. With respect to such form of Notice, the Cour finds that such Notice fairly and

adequately: i) describes the terms and effect of the Settlement; ii) notifies the Proposed Class

concerning the proposed Plan of Allocation described in the Notice; iii) notifies the Proposed

Class that Plaintiffs' Co-Lead Counsel wil seek from the Gross Settlement Fund awards of

attorneys' fees and reimbursement of expenses and a case contrbution award for the Named

Plaintiff: iv) notifies the Proposed Class of the time and place of the Fairess Hearng; and v)

describes how the recipients of the Notice may object to approval of the Settlement.

13. The Cour approves the selection of Gilardi & Co. LLC as the

Administrator. On or before May 17, 2010, the Administrator shall (a) send the Notice,

by first class mail, postage prepaid, to all Proposed Class Members who can be identified
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with reasonable effort at each such Proposed Class Member's las known address, and

(b) place the Notice on a web page accessible by all Proposed Class Members.

14. The Cour approves the form of Publication Notice of the sumar notice of

proposed Settlement and hearng in substtially the form and content attched hereto as

Exhibit 2 and directs that Plaintiffs' Co-Lead Counsel shall cause the Publication Notice to be

trsmitted over the National Circuit of Business Wire within ten days of the mailing of the

Notice.

15. At or before the Fairness Hearg, Plaintiffs' Co-Lead Counsel shall fie with the

Court proof oftimely compliance with the foregoing mailing and publication requirements.

16. This civil action was commenced afer Februa 18,2005. The Cour directs

Defendants to notify the appropriate Federal and State officials under the Class Action Fairness

Act of 2005, 28 U.S.C. § 1715. At or before the Settlement Fairness Hearing, Defendants'

Counel shall file with the Court proof of compliance with the Class Action Fairness Act of

2005,28 U.S.C. § 1715.

17. The form and content of the Notice and the Publication Notice, and the method

set forth herein of notifying the Class of the Settlement and its ters and conditions, (a) are

appropriate and reasonable and constitute due, adequate, and suffcient notice to all Persons

entitled to notice; and (b) meet all applicable requirements of the Feder Rules of Civil

Procedure, the Class Action Fairness Act of 2005, 28 U.S.C. § 1715, due process, and any other

applicable law and constitute the best notice practicable under the circumstances.
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18. Defendats shall reasonably cooperate with Plaintiffs' Co-Lead Counsel in

obtaning and providing the information necessar to accomplish the notice provided for in this

Order, as provided in the Amended Stipulation.

19. The Court will consider comments and/or objections to the Settlement, the Plan of

Allocation, Plaintiffs' Co-Lead Counsel's request for attorneys' fees and reimbursement of

expenses. or a case contribution award for the Named Plaintiff. only if such comments or

objections and any supporting papers are served on or before July 8, 2010, upon each ofthe

following:

PLAINTIFFS' CO-LEAD COUNSEL:

Lori G. Feldman
Milberg LLP
One Penn Plaza
New York, l'Y 10119-0165

Robert i. Harood
Haood Feffer LLP
488 Madison Avenue, 8th Floor
New York, NY 10022

DEFENDANTS' COUNSEL:
John Gueli

Sheaan & Sterling LLP
599 Lexington Avenue
New York, NY 10022-6069

Willam H. Paine
Wilmer Cutler Pickering Hale and Dorr LLP
60 State Street
Boston, MA 02019

and the objector has fied the objections and any supporting papers, showing due proof of servce

upon counsel identified above, with the Clerk of the Cour, United States District Cour, District

of Massachusett, 1 Courhouse Way, Suite 2300, Boston, Massachusetts 02210. Attendace at

the Fairness Hearing is not necessar; however, persons wishing to be heard orally in opposition

to the approval of the Settlement, the Plan of Allocation, Plaintiffs' Co-Lead Counsel's request

for attorneys' fees and reimbursement of expenses, or a case contribution award for the Named

Plaintiff are required to state in their wrtten objection their intention to appear at the Fairness

Hearng. Persons who intend to object to the Settlement, the Plan of Allocation, Plaintiffs' Co-
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Lead Counsel's request for attorneys' fees and reimbursement of expenses, or a case

contribution award for the Named Plaintiff and who wish to present evidence at the Fairess

Hearng must include in their wrtten objections the identity of any witness they may call to

testify and exhibits they intend to introduce into evidence at the Fairness Hearing.

20. Defendants' Counsel and Plaintiffs' Co-Lead Counel shall promptly fursh each

other with copies of any and all objections and notices of intention to appear at the Fairess

Hearng that come into their possession.

21. Any member of the Class or other Person who does not timely fie and serve a

wrtten objection complying with the terms above shall be deemed to have waived, and shall be

forever foreclosed from raising, any objection to the Settlement, and any untimely objection

shall be barrd.

22. The report of the Independent Fiduciar's review of the Settlement will be fied

with the Court by no later than June 8,2010.

23. Plaintiffs' Co-Lead Counel shall submit their papers in support of final approval

of the Settlement, the proposed Plan of Allocation, Plaintiffs' Co-Lead Counel's request for

attorneys' fees and reimbursement of expenses, or a case contribution award for the Named

Plaintiff by no later than July 22, 2010.

24. Pending final determination of whether the Settlement should be approved, the

Named Plaintiff, all Proposed Class Members, and each of them, and anyone who acts or

purorts to act on their behalf, shall not institute, commence or prosecute any action which

asserts Settled Claims against any Released Par. Pending the Fairess Hearng, the Cour stays
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all proceedings in the Instant Action, other than those proceedings necessar to car out or

enforce the terms and conditions of the Amended Stipulation.

25. In the event that the Effective Date of the Settlement does not occur, ths Order

shall become null and void, and shall be without prejudice to the nghts of the Pares, all of

whom shall be restored to their respective positions existing as of the day the Memorandum of

Understading was fully executed (pursuat to the provisions of paragraph 8.3 ofthe Amended

Stipulation). In such event, Paragraph 8.3 of the Amended Stipulation shall govern the nghts of

the Paries.

26. Under no circumstances shall ths Order, the Amended Stipulation, any oftheir

terms and provisions, the negotiations or proceedings connected with them, or any of the

documents or statements referred to therein, be construed, deemed or usd as an admission,

concession or declaration by or against any of the Defendats of any fault, wrongdoing, breach

or liabilty. Nor shall this Order, the Amended Stipulation, any of their tenns and provisions, the

negotiations or proceedings connected with them, or any of the documents or statements referred

to therein, be constred, deemed or used as an admission, concession or declaration by or

against the Named Plaintiff or the Class that their claims lack ment or that the relief requested in

the Instant Action or the FletcherlLwe Action is inappropriate, improper or unavailable, or as a

waiver by any par of any defenses or claims he, she or it may have.

27. All reasonable costs and expenses incurred in identifying and providing

notice to Class Members and in administering the Settlement shall be paid as set forth in

the Amended Stipulation, without fuher order of the Court.
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28. The Gross Settlement Fund shall constitute a Qualified Settlement Fund within

the meanng of Treasur Reguation § 1.468B- i .

29. The Cour retains jursdiction over all proceedings arsing out of or related

to the Settlement.
Ii-

SO ORDERED this tl day of April, 2010.

JJPn!~/¡'I'
DOUGLAS P. WOODLOCK
UNITED STATES DISTRICT JUDGE
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